CASE AND STATUTE LAW - CAPACITY

Maggie, a 40-year-old woman with moderate intellectual disabilities is becoming increasingly easily tired and is having very heavy periods. She does not like meeting strangers but eventually care-staff manage to get her to the GP's surgery. He notices that she looks very pale and that her feet look swollen.

He tries to explain that she needs a blood test but she refuses. Although she understands that it involves a needle and will hurt, it is clear that she cannot understand why he wants to do the test. Neither he nor the staff who know her well are able to make it clear to her. He therefore consults Maggie's care staff and her mother. They all agree that it is in Maggie's best interests for her to have a blood test.

The GP asks the practice nurse to hold Maggie's arm while he takes blood. Maggie turns out to have severe anaemia, which is then treated. The GP also refers her to a gynaecologist. Maggie's heavy periods are found to be due to cancer of the uterus which is also successfully treated.
If Maggie's GP had failed to arrange the necessary investigations he would have been failing in the duty of care he owed Maggie.

Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290
C had been admitted to a secure hospital as a patient under Part III of the Mental Health Act 1983 because of his paranoid schizophrenia.

He had gangrene in his left leg and the doctors considered that amputation was necessary to save his life. He refused such treatment. Although he was a paranoid schizophrenic his mental illness did not render him automatically incapable of making a decision about his medical treatment.

Although C believed that he was a world-renown doctor, the experts considered that he passed the 3-stage test therefore he had capacity to decide about his medical treatment.

Judges Decision:

A person may have capacity to manage his affairs notwithstanding that he has schizophrenia, and did in this case.

"For the patient offered amputation to save life, there are three stages to the decision

(1) to take in and retain treatment information,

(2) to believe it and

(3) to weigh that information, balancing risks and needs."

and "the question to be decided is whether it has been established that C's capacity is so reduced by his chronic mental illness that he does not sufficiently understand the nature, purpose and effects of the proffered amputation." and "Although his general capacity is impaired by schizophrenia, it has not been established that he does not sufficiently understand the nature, purpose and effects of the treatment he refuses. Indeed, I am satisfied that he has understood and retained the relevant treatment information, that in his own way he believes it, and that in the same fashion he has arrived at a clear choice."

Adults who failed the Re C test did not have capacity to consent/ refuse treatment,
UNTIL THE MENTAL CAPACITY ACT 2005 CAME ALONG…

MENTAL CAPACITY ACT 2005
Extracts from the ‘Act’1 and the ‘Code of Practice’2
1 The principles 1 (numbered 1-5 for clarity)
The following principles apply for the purposes of this Act. 

(1) A person must be assumed to have capacity unless it is established that he lacks capacity. 

(2) A person is not to be treated as unable to make a decision unless all practicable steps to help him to do so have been taken without success. 

(3) A person is not to be treated as unable to make a decision merely because he makes an unwise decision. 

(4) An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests. 

(5) Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person’s rights and freedom of action. 

2 People who lack capacity 1
(1) For the purposes of this Act, a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain.
Test of capacity 2
To help determine if a person lacks capacity to make particular decisions, the Act sets out a two-stage test of capacity.

Stage 1: Does the person have an impairment of, or a disturbance in the functioning of, their mind or brain?

Stage 1 requires proof that the person has an impairment of the mind or brain, or some sort of or disturbance that affects the way their mind or brain works. If a person does not have such an impairment or disturbance of the mind or brain, they will not lack capacity under the Act.

Examples of an impairment or disturbance in the functioning of the mind or brain may include the following: conditions associated with some forms of mental illness; dementia; significant learning disabilities; the long-term effects of brain damage; physical or medical conditions that cause confusion, drowsiness or loss of consciousness; delirium; concussion following a head injury; the symptoms of alcohol or drug use.

Stage 2: Does the impairment or disturbance mean that the person is unable to make a specific decision when they need to?

For a person to lack capacity to make a decision, the Act says their impairment or disturbance must affect their ability to make the specific decision when they need to. But first people must be given all practical and appropriate support to help them make the decision for themselves. Stage 2 can only apply if all practical and appropriate support to help the person make the decision has failed.

3 Inability to make decisions 1
(1) For the purposes of section 2, a person is unable to make a decision for himself if he is unable— 

(a) to understand the information relevant to the decision, 

(b) to retain that information, 

(c) to use or weigh that information as part of the process of making the decision, or 

(d) to communicate his decision (whether by talking, using sign language or any other means). 

1 Mental Capacity Act 2005: http://www.opsi.gov.uk/acts/acts2005/ukpga_20050009_en_1

2 Code of Practice ie. practical advice/explanation of the Act: http://www.opsi.gov.uk/acts/acts2005/related/ukpgacop_20050009_en.pdf

